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FINANCE COMMITTEE 
 

AGENDA 
 

2nd Meeting, 2011 (Session 4) 
 

Wednesday 22 June 2011 
 
The Committee will meet at 10.00 am in Committee Room 4. 
 
1. Finance (No.3) Bill (UK Parliament legislation): The Committee will take 

evidence on legislative consent memorandum LCM(S4)1.1 from— 
 

Richard Lochhead MSP, Cabinet Secretary for Rural Affairs and the 
Environment, and David Barnes, Deputy Director for Agriculture and Rural 
Development, Scottish Government. 
 

2. Budget adviser (in private): The Committee will consider a list of candidates 
for the post of budget adviser. 

 
3. Work programme (in private): The Committee will consider its work 

programme. 
 
 

James Johnston 
Clerk to the Finance Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5215 

Email: james.johnston@scottish.parliament.uk

mailto:james.johnston@scottish.parliament.uk
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Finance Committee 
 

2nd Meeting, 2011 (Session 4), Wednesday 22 June 2011 
 

Legislative Consent Memorandum – Finance (No.3) Bill 
 
 
Purpose 
 
1. The purpose of this paper is to invite the Committee to consider the 
Legislative Consent Memorandum (LCM) attached as Annexe A. The LCM 
relates to provisions in the Finance (No.3) Bill which is currently proceeding 
through the House of Commons. The LCM provides details of the Bill and the 
provisions which relate to Scotland (the broad issue is the recovery of 
agricultural levies and local taxes). A SPICe briefing note is attached at 
Annexe B. 

2. The Finance Committee has been designated by the Parliamentary 
Bureau (14 June 2011) as the lead committee to consider the LCM which was 
lodged on 13 June 2011. Upon completion of this consideration, the 
Committee will report to the Parliament. 

Procedure  
 
3. A LCM is a document prepared by the Scottish Government (or a 
Member) describing a UK Parliament Bill that contains provisions on devolved 
matters, or provisions that would alter the devolved competence of the 
Scottish Parliament or Scottish Government. In most cases it also explains 
why the Scottish Government (or Member) wishes the Scottish Parliament to 
give consent to the UK Parliament legislating in this way. The subsequent 
legislative consent motion (see draft in paragraph 1 of the LCM) will express 
the Scottish Parliament’s consent to this.  

4. Chapter 9B of Standing Orders sets out the procedures for the 
consideration of a LCM. For any Bill under consideration in the UK Parliament 
which makes provision applying to Scotland for any purpose within the 
legislative competence of the Parliament, a Scottish Minister shall lodge a 
legislative consent motion seeking the consent of the Scottish Parliament for 
the relevant provisions in the Bill.  

5. Scottish Ministers must lodge a LCM which sets out a draft of such a 
motion and explains the background to the Bill. The Parliamentary Bureau 
refers the LCM to the relevant lead committee and, if the Bill makes provisions 
for subordinate legislation, to the Subordinate Legislation Committee (SLC). 
The remit of the SLC is not engaged in this case. The lead committee must 
consider the LCM and report its views to the Parliament no later than five 
sitting days before the Parliament considers the motion. 

6. The Cabinet Secretary for Rural Affairs and the Environment, in whose 
name the motion will be lodged, will give oral evidence to the Committee on 
the LCM.  
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7. Members will note that the Bill is due to complete its passage through 
the UK Parliament by early July 2011. The Scottish Government is seeking 
the approval of the Scottish Parliament to the motion prior to summer recess. 
 
8. There is no set form for a report on a LCM and it need not be long. 
However, in general terms, the Committee should bear in mind the following 
points— 
 

• whether the general merits of the relevant provisions contained within 
the Bill are identified within the LCM; 

• whether there is justification for use of the legislative consent 
procedure in respect of these provisions; 

• whether the Committee has any comments on the draft legislative 
consent motion contained within the LCM. 
 

9. As Members will note, the Finance (No.3) Bill implements (or 
transposes) EU Directive 2010/24/EU on mutual assistance for the recovery 
of claims relating to taxes, duties and other measures. The Scottish 
Government has produced guidance on transposing EU obligations, Handling 
EU Obligations: A guide for Scottish Government officials1, which Members 
may find of interest.  

Conclusion 
 
10. Members are invited to consider and report on the attached LCM. 
 
 

Jim Johnston 
Clerk to the Committee 

                                            
1 http://www.scotland.gov.uk/Resource/Doc/274450/0082138.pdf
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Annexe A 
 

LEGISLATIVE CONSENT MEMORANDUM 
 

FINANCE (No. 3) BILL 
 
 

Draft Legislative Consent Motion 
 
1. The draft motion, which will be lodged by the Cabinet Secretary for 
Rural Affairs and the Environment, is: 
 
“That the Parliament agrees that provisions of the Finance (No. 3) Bill, 
introduced in the House of Commons on 31 March 2011, in relation to 
Scottish agricultural levies and local taxes and relating to the transposition of 
Directive 2010/24/EU on mutual assistance for the recovery of claims relating 
to taxes, duties and other measures, so far as these matters fall within the 
legislative competence of the Scottish Parliament or the executive 
competence of Scottish Ministers, should be considered by the UK 
Parliament.” 
 
Background 
 
2. This memorandum has been lodged by Richard Lochhead, Cabinet 
Secretary for Rural Affairs and the Environment, under Rule 9.B.3.1(a) of the 
Parliament’s standing orders.  The Finance (No. 3) Bill (“the Bill”) was 
introduced in the House of Commons on 31 March 2011.  The Bill can be 
found at: 
http://www.publications.parliament.uk/pa/cm201011/cmbills/175/11175.i-v.html
 
Content of the Finance (No. 3) Bill 
 
3. The Bill will enact tax measures announced in the UK Government’s 
budgets of 23 March 2011 and 22 June 2010.  It will grant certain duties, alter 
other duties, amend the law relating to the national debt and the public 
revenue and make further provision in connection with finance. 
 
Provisions which relate to Scotland 
 
4. HM Revenue and Customs (HMRC) has introduced provisions in the 
Bill to enable the United Kingdom to implement the Mutual Assistance and 
Recovery Directive (MARD) 2010/24/EU. Under this Directive, Member States 
in the European Union (“EU”) can provide each other with assistance in the 
recovery of tax debts, duties and levies – including agricultural levies and 
local taxes.   
 
5. The first Directive (76/308/EC) covering mutual assistance was 
introduced in 1976.  This allowed a Member State (MS) to seek the 
assistance of another MS in the recovery of agricultural levies and customs 
duties, usually where recovery by the applicant authority had been 
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unsuccessful and the debtor had, or appeared to have, financial resources 
elsewhere.  The scope was extended over the years to include VAT, excise 
duties, income tax and was consolidated in 2008 in to the existing Directive 
2008/55/EC. 
 
6. The new Directive 2010/24/EU expands the taxes covered to include 
local and motor taxes and makes a number of other changes designed to 
improve communication and collection.  Member States are required to 
implement the Directive by 31 December 2011.  The existing Directive was 
implemented through the provisions of section 134 of and Schedule 39 to the 
Finance Act 2002. 
 
7. The MARD provisions on agricultural levies fall within the executive 
competence of Scottish Ministers and local taxes are devolved matters that 
fall within the legislative competence of the Scottish Parliament.  
 

8. The agricultural levies in question are EU inter-state import and export 
duties levied on certain commodities, and production levies e.g. on sugar.  
Agricultural levies were put in place to regulate the market by ensuring 
farmers in the EU received a fair price for their produce.  The mutual 
assistance recovery provisions have been seldom used in the UK in relation 
to agricultural levies.   
 
9. The local taxes referred to include council tax and non-domestic 
(business) rates.  The Directive does not impose taxation but rather provides 
an additional recovery option to Member States.  Transposition of the 
Directive will not alter the routine billing and collection processes undertaken 
by Scottish local authorities, but will facilitate mutual assistance with regard to 
debt recovery from individuals or businesses now residing in other Member 
States. 
 
Reasons for seeking a legislative consent motion 
 
10. The legislative consent of the Scottish Parliament is required if the 
mutual assistance recovery Directive provisions in the Bill are to cover 
Scottish agricultural levies and local taxes.   
 
11. The Bill was published on 31 March 2011 and legislative consent could 
not be sought at that time, due to the dissolution of the Scottish Parliament 
ahead of the May election.  HMRC therefore removed references to Scotland 
and Scottish Ministers from the agricultural levies and local tax elements of 
the provisions.  The Bill is due to complete its passage through the UK 
Parliament in early July 2011. 
 
12. The UK (including Scotland) must fully transpose this Directive by  
31 December 2011 so that the UK legislation comes into force on 1 January 
2012.    
 
13. Introducing new Scottish legislation by the end of the year would 
involve very challenging timetabling considerations and would be 
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disproportionate for such minor and technical provisions which can readily be 
extended to Scotland by means of the existing UK Bill.  In respect of 
agricultural levies, the provisions in the Bill reflect the current practical 
arrangements for mutual assistance. 
 
Consultation 
 
14. HMRC conducted a consultation on draft legislation for the Bill between 
9 December 2010 and 9 February 2011.   
 
Financial implications 
 
15. There are no financial implications.  
 
Conclusion 
 
16. The Scottish Government considers that including provision within the 
Bill to bring Scottish agricultural levies and local taxes within the scope of the 
mutual assistance recovery provisions is desirable in order to ensure a 
consistency of approach throughout the EU for applicant authorities. Making 
the necessary legislative provision in the UK Bill would be the most 
appropriate way forward on this occasion.   
 
 
Scottish Government 
June 2011 
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LEGISLATIVE CONSENT MEMORANDUM – FINANCE BILL (NO 3) 2011 
 
Background 
 
The Finance Bill (No 3) 2011 (the Finance Bill) is currently progressing through the House 
of Commons.  The Finance Bill will largely enact tax measures introduced in the UK 
Government budgets of June 2010 and March 2011. However, the Finance Bill is also 
being used to implement the provisions of Mutual Assistance and Recovery Directive 
(MARD) 2010/24/EU.   
 
Use of an LCM 
 
In most circumstances where the Scottish Government wishes to ask the UK Parliament to 
implement a European Directive on its behalf it would invoke Section 57(1) of the Scotland 
Act. Section 57(1) of the Scotland Act allows UK Ministers to continue to implement 
European Union law in relation to devolved matters where that legislation is introduced 
under section 2(2) of the European Communities Act 1972. 
 
Because the implementation of the MARD is not being done under section 2(2) of the 
European Communities Act 1972, Scottish Ministers cannot use Section 57(1) of the 
Scotland Act and are instead required to seek the agreement of the Scottish Parliament 
through an LCM.   
 
The Mutual Assistance and Recovery Directive 
 
According to the European Parliament’s Legislative summary  
 

“National provisions on tax recovery are limited in scope to national territories, and 
fraudsters have taken advantage of this to organise insolvencies in member states 
where they have debts. Member states therefore increasingly request the assistance 
of other member states to recover taxes, but existing provisions have only allowed a 
small proportion of debts to be recovered.”2

 
As a result, the Directive was designed with a view to establishing a more efficient 
assistance system involving rules that are more easily applied. 
 
Arrangements for mutual assistance for recovery were first set out in Council Directive 
76/308/EEC of 15 March 1976 on mutual assistance. According to the EU these 
arrangements have proved insufficient to meet the requirements of the internal market as it 
has evolved over the last 30 years. Therefore the MARD has been introduced.  The MARD 
will allow member states to provide each other with assistance in the recovery of tax debts, 

                                            
2 http://www.europarl.europa.eu/oeil/file.jsp?id=5743872  

http://www.publications.parliament.uk/pa/cm201011/cmbills/175/11175.374-380.html
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duties and levies. The MARD must be implemented in member states by 31 December 
2011. 
 
Whilst much of the MARD relates to reserved areas such as taxes and duties, it also 
relates to agricultural levies and local taxes – both of which are devolved.   
 
The Finance Bill 
 
As currently drafted, Schedule 25 Section 87 of the Finance Bill makes HMRC the 
competent authority in the United Kingdom for the purposes of all measures under the 
MARD other than excluded matters.  It then lists excluded matters as follows3: 
 
( 3)   Excluded matters are—  

(a)    requests for assistance in another member State in
connection with a relevant devolved tax, and  

 

   
(b)    a gricultural levy payable in another member State, where the 

 assistance requires steps to be taken in or in relation to
cotland. S  

35 

  
  
       (4)   “Relevant devolved tax” means—  

(a)    an agricultural levy recoverable by the Scottish Ministers
under   

 

section 6(4) of the European Communities Act 1972, and   

(b)    a tax or duty (other than an agricultural levy) imposed in
Scotland or Northern Ireland, if  

 

   

(i)    
in the case of Scotland, provision for the imposition of
it in an Act of the Scottish Parliament is within the
legislative competence of the Scottish Parliament, or  
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(ii)    
in the case of Northern Ireland, it is a transferred
matter within the meaning of the Northern Ireland Act
1998.  

 

   
The excluded matters listed above which relate to Scotland illustrate the devolved areas on 
which the Directive will impact – local taxes such as the council tax and agricultural levies.  
These are presently excluded from the scope of the Finance Bill pending the agreement of 
an LCM. 
 
 
Iain McIver 
SPICe Research 
 

                                            
3 http://www.publications.parliament.uk/pa/cm201011/cmbills/175/11175.374-380.html  
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